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it is reasonable to require that CSAs entered into before
April 15, 1997, be subject to resale, but not: at a
discount • • • • The Commission believes it is
unreasonable to require the "old" CSAs to be subject to
the discount because they were entered into before
BellSouth had any notion as to a r.sale requirement, and
they are co_only discounted a.lready. Applying the
discount to "new" CSAa ODl.y will allow BellSouth thea
opportunity to adjust its pricing acoordingly.

(l$L. at. J.45.)

I:n its oomplaint, AT&T contests the Agreement's treatment ot

CSAs. First, AT&'r cotllplains that the comprehensive exclusion of

pre-J.5 April 1997 CSAs violates the Act's clear command that ILECs

"of'fer for resale at Wholesale l:'ates any telecolDll1unicat10ns

service" provided at retail. (Compl. ! J.5 (quoting 5

251(C)(4)(A).) Second, according ~o AT&T, ~e Agreement imposes

discr~inatory and unreasonable conditions on resale of post-15

April 1997 CSAs by restricting resale to the specific end-user.

J..
pO

Pre-15 April 1997 CSAs

se.ction 25J.(c) (4) directs 1:hat an IL:EC sha.ll not itllpose

unreasonable or discriminatory conditions or limitations on the

resa.le of any telecommunications service. AT&T contends that

exclusion of an entire cateqory of CSAs does not qualify as a

reasonable and nondisoriminatory limitation. rn addition to the

plain lan9\1aqe of 251. (c) (4), A'r&T notes that the FCC has addressed

this issue more directlY. In! 948 of the FRO, the FCC declare.d

that:

[section 251 (c) (4)] make. no exception for promotional or
discount service off'ering's, including' contract:. and other
eustgmer-apacific orr.riM'. We t;herefora conolude that
no basis exists for crea'tlng a general e~emption from the
Wholesale requiremant ~or. all promotional or disoount
service offerings Dade by incumbent LECs. A oontrary
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reBult wou~d perm1t incumbent LECs to avoid the statutory
resale ob~iqa~ion ~y shittinq their customers to
nonstandard offerings, thereby evisceratinq the resale
provisions of the 1996 Act.

FCC First Report cmd Order, !: 948 (emphasis added). Not.ab~y, the

FCC did create an exaMption for promotiona~ of~~ings lasting loss

than 90 days. 47 C.F.R. 5 51.613. ~he Eighth circuit expressly

uphe~d the Feels hybrid treatmant. Iowa ytilit.iel, 120 F.3d at

819.

Inherent in the language of the Act and the FCC I S regulations

is the recoqnition that. unique situations may arise in the varied

negotiations between request.inq carriers and ILECs. As such,

although. Itrosale restrictions are. presumpti"'ely u.m:;easonab~e,II the

Act provides, and the FCC acknow~edges, if narrowly tailOl:ed,

reasonab~eand nondiscriminatory restriotions are s01netimes lawful.

~ ! 939; 47 U.S.C. § 251(0) (4) (providing that an ILEC cannot

Itimpose unreasonable or discri1ninatory condi~ions or limitation ll on

resale). The burden to justify such a restriction ~alls squarely

on the ILEC. 47 C.F .R.. S 51.61.3 (b) (IIAn inCUItl.bent LEe may impose

a restriction only ir it proves ~o the stat.e commission that the

restriction is reasonable and nondiscri1ninatory.lI)

AT&T maintains that the restriction on pre-1S April 1997 CSAs

does not. satisfy any of the abOVQ in that it is not narrowly

tailored and the Ncue did not cite evidentia:ry support for its

declaration that the restriction wa.s reasonabla . Addit.ionally, no

finding was made a.s to whether the restriction was

nondisoriminatory, as required by ~. Act.

These arguments are well-t~en. Beyond Bel~-Sout.ht s assertion
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that t.he compromise reached by the Nctre tRas ncmt.irely reasonable, I'

there is VQ'rY little to show t.hat this term of the Ag:reEl'ment is at

all consist.ent with the Act. As noted above, the FCC has

speoifically renounced claillls that special aqreEl'm&nts lasting

beyond a 90-day period su.ch as CSAs should be exempted. :from resale

at wholesale rates, and '\:he Eiqhtb. circuit upheld ~is distinction.

As justification for its trea'bnent o:f eSA., the Neue m.ntioned

that it would be unreasonable to tOJ.:"ce BellSQuth to resell "old"

CSAs at vhol.sale rates because BellSouth was unaware of the resell

requirement and eSAs are commonly discounted already. (AT&T

Agre~ent Order at 2; J.A. at. 144.) Neither of these assertions

would seelll to justify the special treatment. First, it is unclear

how BellSouth could have bean unawarQ of the. Actls provisions up

until 1.5 April 1.997 ,over a year after it was signed into law.

Neither the Neue nor SellSouth provided a principled explanation

why the 1.5 April 199' date was selected. Additiona.lly, BellSouthls

unawareness of the Act's wholesale pricing scheme when it entered

into a CSA would seem to be ittelevant in light of the Act's built

in profit margin for the rLEC when reselling completed services.

Moreover, t.he notion that CSAs are likely already discounted

is not sufficient to remove them. frolD. the Act's clear mandate.

Onder the wholesale pricing scheMe in § 252 (d) (3), BellSouth must

only resell a service at the retail rat.e charged to the subscriber,

less the costs avoided. Thus, by its basic terms, S 252(d) (3)

ensures at lea.st: some profit to BellSouth from. the sale because. the

Wholesale discount/reduction on~y encompasses the a.ctua.l. cost.s that
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BellSouth saved by reseJ.llng to a telecommunications ci!.J:'l:'ier rather

than a regular customer. ThUS, theoretically, BellSouth should not

suffer any loss at alJ. when resellinq a service to a

teleco~ications carrier as opposed to a regular consumer.

While BellSouth could have demonstrated that, bY the nature of

CSAs, it in fact avoids no costs when subseqUentl.y reselling to a

telecommunications carrier, it does not appear to have done this.

Finally, it seems undeniable that "the Ncue ~ailed to find the

restriction to be nondiscl:uinatory, as this factor was not

mentioned at all in the NCUC·s discussions or findings. Therefore,

it does not seem, at this ~ime, as if this resale restriotion is

narrowly-tailored, reasonable, and nondiscr~inatory, and thus it

does not comport with the Act.

Applying the de novo standard of review to this incorrect

applicatio~ of the law, this court will remand this issue to the

NCUC. The Agreement· s current treatment of pre-1S April 1997 CSAs

will be stricken, based on the lack of proper justification and

general doubt concerning the J.eqitimacy ot such a bl.ankQt exemption

from the wholesale pricing scheme.

b. Post-IS April 1997 CSAs

AT&T also challenges the second portion of Paragraph 25.5.1

that requires post-15 April 1997 CSAs to be resold at wholesale

rates but requires AT&T to market the service only to the

originally intended conSWZl8r. AT&T asserts that this resale

restriction disobeys the FCC 1 8 directive that a requesting carrier

can lJurchase services sold by a~ ILEC to a conswner at volume-based
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discounts and resell ~o any consumer regardless of whether each

oonsumer ind1vidua~~ymeets 1::he qua:Lifying volume level. In other

words, AT&T seeks to ha.ve the court construe CSAs as merely

encOlnpassing volume-discounts ror a paJ:ticular consumer. Based on

this interpretation, Paragraph 25.5.~ improperly restricts AT&T's

ability to exercise its volume discount.

Bel:LSouth responds 't:hat A'r&'r mischaracterizes the nature of !

2S.5.~IS restriction. Rather than triggering ~cc requlations on

vo~ume discounts, BellSouth maintains that the resale liblitation is

properly c:Lassified as a cross-class restriction that is expJ:'essly

sanctioned by § 251(c) (4) _ ~hat section provides that an I:LEC

shall not apose unreasonal:lle or discriminatoq limitations "except

that. a state commission may I consistent with re9Ulations prescribed

by the [FCC) under this section, prohibit a reseller that obtains

at wholesale rates a telecommunications service that is available

at retail on:Ly to a category of subscribers from offering such

service to a different category of subscribars_" 47 u.:s.e. §,
25~ (c) (4). Based on 'this la.nguag8 I BallSouth argues that Paragraph

25.5.1 merely limits ~&T's resale of the esA to the category o~

sUbsc.ribers to which BellSouth originally sold the service: in t:his

instance, a category of a sing~e consumer.

The FCC ruled that restrictions on volwne discount resale

nshould be considered presumptively unreasonable. II FRO, f 953.

BOllever, AT&T' s c:lassi~ica1:.iQn of the. restrict:.ion in paragraph

25.5.1 as a volume-based discount issua does not seem accurate.

Whi~e Volume like:Ly played a role in BellSou~ entering in~o a eSA
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with a par:tiClllar custmner and offering a discount, there is no

evidence 'that VolumQ alone motivated such contract.s. Ih fact, in

its memorandum, the FCC hoted that CSAs ma.y include volume, teJ:"Ill,

spacial service I customized service, and mast.er service

arrangements. (Mem. of :the FCC as Alniqys Curiae at 15 n. J.4.)

Thus, it does not seem that the CSA resale limitation is easily

dismissed as a violation or volume discount rules.

Beyond the volume discount argument, A'r&'l' also asserts that

the end-consumer restriction is unreasonable and discriminatory.

AT&'r acknowledges that § 251. (c) (4) (B) authorizes the NCtrC,

consistent with FCC regulatiohs, to prohibit a reseller rrom

offering a service purchased at wholesale rates to a different

category of subscribers thah. sold to by the J:LEC. However I AT&T

directs the court to the FCC I s discussion in the FRO that AT&T

argues precludes the treatment of CSAs as contaihed in paragraph

25.5.1. in considering the scope of cross-class restrictions under

S 251(c) (4), the FCC concluded;

962. There is general agreEQ1lent that
residential services should not be resold to
nonrellidential end usm:-s, and we conclude that
restrictions prohibiting such cross-class
resel~inq ot residenti~l sarvices are
reasonable. We conclUde that se.ction
251(c) (4) (D) permits states to prohibit
res.llers frotn selling residential services to
customers ineliqible to subscribe to such
services from the incumbent LEe. For exa:mple,
this would prevent resellers from reselling
wholesale-priced residential service to
business custolllere. We also conclude 'that
seetioh 251(0) (4) (8) alloWS states to make
similar prOhibitions on the res~le of [several
other designated services) ••••

964. We also conclude that all other cross-
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class selling restrictions should be presumad
unreasonable. Without. clear stat.utory
direction concerning potent.ially allowable
cross-cla•• restrict.ions, we are not inclined
to allow ~e imposition of ~e.triotions that
aould fetter the ..erqenc:e of cam.petition. As
with volume discount and fla1:-ra1:ed offerinqs,
we will. all.ow inC\tlllbent aCe to rebut. this
presumption by proving to 'the state c01llDlission
that the class restriction 1s reasonable and
nondiscrimina1:ory.

FRO, !! 962, 964. Because neither the NCUe nor BellSo\lth justified

or evan mentioned how the cross-class restriction was reasonable

ilnd non-discriminatory, AT&T maintains 'that. it. is invalid.

As stated above, BellSouth contends i:ha:t the restrict.ion is a

legitimate condition on resale under § 251. (c:) (4) (B) 's language

alloWing an lLEC to limit resale to a specific "category of

subscribers. .. BellSouth also contends that this type. of cross

class limitation facilitates the Viability of a requ1atory compact

under whic~ business prices are kept higher to allo~ residential

prices to remain low.

BellSouth l s arguments are not pe:t:'suasiva. As discussed above,

althouqh S 251(0)(4) (B) does authorizQ cross-class restriotions,

subsequent Clxplanation of this provision by the FCC seems to

indicate that it was aimed at classes of residential oons~ers.

Paragraph 24.3 (i) of the Agreement even seems to ref~eet. this

thinkinq as it states "AT&T may not. obtain at a wholesala rate a

telecommunicat.ions seJ:'Vice that is available at retail to a

specific ca't.eqory of sUbsCJ:'ibers and off-.r said service t.o a

different cat.egory of subscribers (e.g. re'ale ot residential

service to business customers)._ I'

28
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paragraph 25.5.1 does not just limit ~&T's resale to a specific

class but limits resale to a spec!~ic consumer. BellSouth's

contention that a single consumer should be able to qua1ify as na

cateqory of subscribers" triggers oonsiderable skepticism.

As to B.llSo~thr s additional contention that the restriotion

is necessary to maintain subsidies ~or residential service, the

argument is facially erroneous under the new scheme embodied in tha

Act. The Act lifts the unilataral obl.iqation to provide universal

service from the ILECs and expressly spreads the responsibility

among all te1ecommunications carriers. ~ 47 U.S.C. S 254.

Consequently, any reliance by BellSouth on a un!versal service

~ationalization is rejeoted.

ThsrQfore, because of the plain language ot paragraph 964 of

1:he F'Ro and the NCttC' S overly narrow and unsupported end-user

restricti01,?-. paragraph 25.5.1 will be $t:J:'Uck down as invalid.

Wb.ile BellSouth undoubtedly disaqrees with the FCC's explication of

S 251(0) (4) in paraqraph 964, the FCC's intQrpretation is not

faoially inconsistent with that section. As such, it is not within

this court's authority to rQview the propriety of an FCC

regulation. aaa United $tat', y, FoX, 60 F.3d 181, 184 (4th eire

1.995) (notinq 'that agency rUles have "the force and effect of

law. II) • :rnstead, BellSouth's only recourse to cha11enqe any of the

FCC's rules is to proceed directly to a Circuit Court of Appeals •

.iU F~S: y. ITT H9~J.d Communications, ine" 466 U.S. 463, 468

(1984). To the extent tha.t the. NCUe's decision on 'this issue

conflicts with that of the FCC r the FCC con~rols, and the NeuC's

29
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terms will be stricken as an incorrect. application of federal law.

According1y, Paragraph 25.5.1 will be stricken and remanded to the

NCUC t:or the parties to reCiraft consistent with this court· s

direction, the Act, and FCC requJ.ations.

L. COne1usion

For the reasons stated above, the court 'finds for AT&T and

strikes from the Aqreemant Paragraphs 1..A, 25.5.1. and. 30.5 and

:remands 't:his 1Il8:tte:r to the Neue for rearbitration consistent with

the terms of this order.

This y"'~ay 1.99B.

w. D.lUa BIU~
Senior 'United states District JUdge

att/bti/sdn/jdb

f· .... •

.'
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HISTORY or THE PBOCllpXMG

.ell Atlantic-Pennsylvania, Inc. ("IA-'A") tiled this

Petition for a Deten1nation that Provision of Business

Telecommunications services is a competitive Service Under

Chapter 30 of the Public Utility Code on December 16, 1997.

Several partie. filed an.wers and motion. to intervene, inclUding

the ottice of Consumer Advocate ("OCA"), ~e Offiee ot Small

Buaines. Advocate ("OSBA"), the Oftice ot Trial statt ("OTS"),

AT&T coaunicationa of Pennsylvania,'" Inc.

Telecommunication. Corporation and HCI.etro Acce.. Trans.ission

Service., Inc. (colleetively "KeI"), Teleport Communications

Group ("TeG"), Sprint Communication. company L.P. ("Sprint"), ATX •

Telecommunications service., Ltd. ("ATX"), the central Atlantic

P.)'phone A••ociation ("CAPA"), Co_onv.a1th TelecOll service.,

Inc. ("CTSI"), the 'ennsylvania Cable , Telecommunications

A••ociation (",erA"), the Internet Service Providers ("IS'"),
--

Connectiv Communications, Inc., and Sprint Cc.munication. Coapany

L.P.

AT&T filed • aotion to c!i_i•• BA-'A'. petition on

January S, 1'" due ~o the broad nature ot lA-PAt. petition. On

January 5, 1'91, CAPA filecS a partial motion to di••ia. the

.ection ot IA-PA' •.. 'etition whiCh· reque.ted cOIIpetitive
..

cla••itication of ••wbon. Network Servic•••

an.wer to both .otion. to cSi••i •• on January 15, 1"1.

A preearIn9 conterence n. held in this ca.. on

February 5, 1'" . DurInq the confe:r:ence, I denied A1'&T'. and

JUL-31-98 FRI 10:06 AM I 908 204 1749 P. OS



CAPA'. motion. to cS1••i... Also,. .c:hedule was established

b•••d on a 270 day time fr•••• l

On 'February 11, l"B, SA-PA filed it. written d.irect

te.timony.

On February 12, 1"', IA-PA filed a petition for

commi••1on review and answer to a .aterial que.~1on 1n an atte.pt

to have the Commission require that the ca.e be heard within 180

~.y. r.ther than 270 ~.y.. On February 1', 1"', .everal parties

filed response. opposing lA-PAt. pet.ition; '1nclwlin, MCI, AT''1',

CAPA and OCA. On March 30, 19'8, the Comai.sion issued an Order

finding that 180 day tim. li.it in II Pa.C.S. 53005(a) for

concludinq a 'etition 1s directory and not .andatory.

Accordingly, the Commission ordered that the parti•• proceed in

accordance with the schedule s.t forth in .y Second Prehearinq

order ot February 20, 1998.

On Karch 3, 1"', IA-PA applied to .. tor ~.nas to

either take deposition. or for the production oC docu.ent. to be

served. on all non-party COlipetitive Local Exchanqe Co.panies

("CLECsW). The purpo.e of the .Ubpoenas va. to pera1t SA-PA to

obtain evidence req&rcUnq the pre.ence and viability of other

co.petitor. (for bu.ine•• telecomaunication••ervice.), 1nclud1nq..
• arket .bare., the aV~ilability of like or .ub.~itut••ervice.,

the relevant geo;raphlc area, and the ability of other entities

to offer ••rvie•• or .ct.ivi~ie. at coape~i~iv. price., tera- and

condition•• (Application at "3-4). Tbrou9b ••eri•• of three

1 The .ebedule aDd 'eeL.lon re,ardln, ~ha ..tienl to .L..LI. veee included
in laY .eeon' 'reheuin, o~'er of rebnU)' 20, 1111,.

- 2 -
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or~er., I approved BA-PA'. reque.t for subpoena., w1~h the

exception of 11 na.e. withdrawn by IA-PA and one or more CLECs

which provide~ .A-PA with info~.~10n without the .u~poena.

All other partie. filed their direct te.timony on March

27, 1998. BA-PA filed rebuttal te.timony on May 6, 1998. Other

partie. filed surrebuttal te.timony or outlin.. of oral

surrebuttal te.timony betwe.n May 15 an~ May 20, 1998. 'BA-PA

fil.4 outlin•• of oral .urr.joinder testi.ony on May 2', 1998.

PUblic input hearings w.r. h.ld· in Williamsport on

March 16, 1'" and in Scranton on March 17, 1998. Thirteen

individuals repr•••ntinq bu.in••••• , schools, local aqancies or

associationa testified reqardinq SA-PA's Petition.

H.arin;. were held on May 27-29 and June 1-2. Overall,

tw.nty witn••••• w.r. pr•••nted by .everal partie., inc:ludinq

five witn••••• for lell Atlantic, four witn••••••ach for MeI and

AT'T, twotvitn••••• for TOG, and one witn••••ach for OTS, OSBA,

OCA, CAPA, and erst. Th. h.arinv. r ••ulted 1n a tran.cript of

1,708 pag•• of oral te.tiaony; 83 exhibits, inclu4ing atatements

of written t ••tlaony were ac:la1~ted in'to the record.

pIlCUUIOJ!

In JDtrp4ue~lQDe

..
By ~1. pet-j,tlon, IA-'A ••ek. 1:0 have t:he couiaaion

declare coap.titive all teleco..unlcatlon. .ervice.' provided to

bu.in••••• throughou't BA-PA'••ervice ~.rrl1:ory. Thi. would have

the effect of ell.in.~lng .ost ~equl.~ory over.19b~ ot '4
••parate ••rvice. that are identified in !A-PA st. 1, App.ndix Be

- 3 -
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Und.r BA-PA's view of ~he ea•• , it ~hi. petition i. 9ran~.d, with

r ••p.c~ to each ot the•• servic•• , BA-PA will be allow.d to raise

er lower rat•••• it d••ir... BA-PA may a180 impo.e new terms

and conditions on the use et th••••erviees, or may di.continue

oftering the.e .ervice.. (Tr. 429-431, 462). BA-PA propos.s to

meet the imputation te.t of Chapter 30 by aqqreqatinq the

revenue. tor allot the.e ••rvic... That i., a propo••d rate for

a derlt9\llate4 BA-PA busine•• service would pa•• the imputation

te.t •• long a. the revenue. for All busine.. .ervice. exc••d the

revenue. that BA-PA would realil. trom the .ale of the ••sociated

b.aiQ ••rvice functions to its competitor.. Thus, BA-PA would be

free to offer so.. services at below cost a. long a. others were

priced above cost. Aceordinq to SA-PA, even a price of zero on a

.~.clfic .ervice would not flunk this teat. (Tr. 339).

When I first saw BA-PAt. p.tition in. thi. ca•• , I was

It ....eel to d••cri!:MI a talecoaaunicationa market

with which I .. complet.ly unfamiliar att.r h.arin~ .any cas•• ,

ovu the pa.t two and 'ie-halt ye.r., tbat apacifically relate to

telecoDunicatiCiftil derequlation and coapatition. I could not

beq1n to 1••q1n. how IA-PA planned to ••tabliah that all bu. in•••

telecommunication•••rvic•• are comD.titive throughout it••ntire

••rvice ~.P"t'l~erv. .; .xpr••••d tha~. opinion ~o the parti••

during tha preba.rlnq conference. (Tr. 15-11) •

• avin; nov pre.ided over thi. ca.. fro. the prebearing

conference throu9b bri.fin9, ! conclud. that aA-PA ha. not cem.

clo.e to ••~.bll.hln9 ~e ••Jor tact that i~ _uat a.~abli.h to

prevail h.re, namely, that there i. etf.ctive co.petition for
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~u.ine•• service. throuqhout BA-PA' ••ervice territory such that

BA-'A would be unable to sustain price incre••e. for ita

.ervic:e.. BA-PA'. presentation on the issue of competitiv..

nre.enc:e doe. not withstand even ~e llO.~ ...·.lr.ory rev:!..4I!\I. For

this re••on, I recommend denyinq this petition.

I also ur;ed BA-PA to pre.ent evies.nc. in support ot

partial reli.f (i.e., a qrant of competitive status limited to

c.rtain servic.s, customers, or geo9raphic ar.as). (Tr. 17-18).

BA-PA has not ••de such a pre.entation. ,'. As will be discuss.d

further, BA-PA is now aSkin; for par~ial relief ~a.ed on certain

record .vid.nc., if full relief i. not qr.nt.d. For reasons that

I will discu•• , I also recommend that partial relief not. b.

qranted here.

Beeaus. I believe th.t BA-PA ha. failed to establish

the primary tact that it n.ed. to est.blish, I will not discuss

in minute detail every ar9WBent ..de by the partie.. I will,

however, att..pt to touch on aore iaportant i ••u•• that may be

revi.it.d in other c•••• in the future.

One other point i. worth 1Ientionin9 her.. BA-PA' s

petition has one attractive teature. It pre••nts an opportunity

to brinq about politically unpopular, but econcaica11y necessary,

rate rebalanc!nq under· the qui•• of prollOt1n9 cOlllpetition. While

t.hi. result ..y have seaethine) to recoaenc1 it, conditions in

Penn.ylvania are .uch that qrantin9 the pe~ition now i. likely to

re.ult 1n alllo8t !aediate r.te rebalancing, but very 11ttle

coapetition (which aiqh' .erve to re.train rural rate.) any time

800n.

- 5 -
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11. Tbe 'ttW,1;Pry criteria,

Thi. proc••ding 1. gov.rn.d by 66 Pa.C.S. 53005, which

provide.:

Ca) I ••atifi.a~loa .f _....titi•••arYl••• -
The coaul1••10n i. authorize to d.termine,
after notic. and he.rift" whether a
~elecODunication. .ervice or other ••rvice
or ~u.in... activity offered by a local
,xohan,. company i. a ea.petitiv•••rvie.. A
local exchan,. telecommunication. company .ay
petition the cC)ui••ion for a det.rsinat.ion
of wheth.r a teleco-unicationa .ervice or
other .ervice or bu.ine•• activity offered ia
coapetitive, either'in conjunct.Joon with a
pe~1tion to be requlate4 under an alternative
fon of requlstion or at any ti.e arter the
qrantinq of the petition. • • . In aakint the
deterainstion, the comai.sion .hall consider
all relevant evidence .uhllittecl to it
including evidence pre.ented by provider. of
cOIlpetitive .ervice. • In a proceedin, to
deteraine whether a telecommunication•
• ervice or other .ervice or bu.ine•• activity
otfered i. a competitive .ervice, the
following .hall apply~

(1) Th. coai••lon .h.ll aake f1nd1n9'
which, at a .iniaua, abal1 include evidence
of ea.. of aarket entry, includinq the
exiatence and tapact of cro••·.ubaidi••tion,
rI9ht.-ot..·y 'y'. pole .ttao.ent. and unavoided
co.t.; pr~aence .nd viability of othez
coa,.~i~or., includiftCJ aarket .hare.; the
.b1lity of coapetitor. to off_ tho.e
.ervice. or othe~ .ctiviti.. at coapetitive
pric•• , t~ and conditional the
.vail.bility of 11ke or .ub.'t1tute .ervice.
or otb~ .~iviti.. 1n the relevant
' ....phic ar.a; the effect, 'if .ny, Oft
proteete4 .enice.; the overall illp&~ of the
proposed r~latory chan,e. on ~. continued
.vailullity·· of exi.ti", ,,"ice.; vbetllar
th. con.Wler. of the .ervice would receive .n
identlfiule bellefit fraa tlle provi.ion of
the .ervice or other activity on a
coapetitiva ba.i.; the deqr.. of Z'evulation
nec•••ary to prevent .bu.e. or d1.orialnation
1n the provi.ion o~ the .enice or ot.her
activity and any other relevant f.ctor. which
are In tbe publlc intere.t. • • •

.. , -
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(2) The burCSen of provin9 that a
teleeo.aunicat1on. .ervice or other .ervic.
or bu.ine•• activity offered. is compe~itive

r.sts on the party ••ekinq to have the
.ervice cla.sified a. competitive.
.. . . .
Ce) a44itioaal D.t.raiaatloB•• --The
cosaission shall determine whether local
exchanqe t.eleco_unications eoapanle. are

·co.plying with the followinq provisions:

(1) Th. local exchanq. t.leco..unica~ion.
caapany shell unbundls ••ch ba.ic .ervice
function on which the competitive .ervice
d.pend. and Shall make the basic service
function. separately availabls' t.o any
customsr under nondiscriminatory tariffed
teras and conditions, inclUding price, that
are ident.ical t.o t.hos. used by the local
exchan9. teleeollUlunication. ccnapany ancS it..
affiliat.s in providinq its compeeitive
.ervlc••

(2) 'l'he price which a local exchanqe
t.elecommunications company charge. tor a
coapst.it.ive .ervice shall not· be le.. than
the rates charqec1 to ot.her. for any basic
••rvice funct.ion. used by the local exchange
t.eleco..unication. co~any or its aftiliat.es
t.o provicle the coapet.it.ive service. l'evenue.
trca the rat.. tor acc... .ervice. reflect.d
in the prics of coapetitive servic•• ahall be
1nclude4 in the total revenue. produced by
the noncoapet.itive services.

Thu., betore any other i.su....y be addr•••ed, it is

tir.t nece••ary 'to "et.rains if the record .upport. tindin98

favorable ~o !A-PA for each ot the tollowing criteria:
.'

1. ' Ea.. of .arket. entry" includlnCJ the
axi.tenca an4 1.p.ct ot cro.s-subSidization,
rlCJbt.-Of-vay, pole at.tac9.n~. and u.n.vol~ed
cost.a;

2. Pr•••nce anlS viability of other
ca-pet.itors, includin9 aarket .hare.;

3. The ability ot coapetitor. to offac tho••
••rvic.. or other .ct.ivitie. .t ccmptlt.itiv.
price., teras and con4ition.;
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•• '!'he availab1li~y ot 11ke or .Ub.~i~ut•
• ervice. or o~h.r activities in the relevant
qeoqraphic area;

5. The ettect, if any, on protected
••rvice.;

t. Th. overall impac~ of the propo.ed
regulatory chan,e. on the continued
availability of exi.ting .ervice.;

7. Whether the con.WIllrs ot the .ervice
would receive an identifiable benetit tro.
the provilion of the .ervice or other
activity on a competitive basis; an4,

e. The c.tegr.. of 'rec;ulation ·'n.'c•••ary to
prevent abu.e. or di.crimination 1n the
provi.lon Of the .ervice or other activity
aneS any other relevant factor. which are in
thl pUblic interest.

III. lureS.n of Proof.

Pur.uant to " 'a.C.S. 53005(a)(2), BA·PA, a. the

petitioner .,ekinq a competitive eSeclaration tor allot its

busine•• telecomaunications ••rv1g•• , ha. thl burden of prov1nq

the competitiven,•• of the.e .ervice.. IA-PA aryu•• in it. reply

briet ~at althOU9h IA·PA blare the burden ot proof of

competitiven••• , onc. the party with the bu.rclen ot proot has

introduced evieSence Which would .upport a tin41nq in its favor,

the bureSen of 90in; forward .win9' to it. opponents, citing b.a.

Gpa·
~hY' Gitiz.nl Util. Wa,., CPt' 119 p.o.a. 4 552

(199') • Whil' M-'A',' co_nt 1. true' a. tar a. it '0••, it

atop. abort of acknawied9inq, •• 1t au.t, that Vbill the burden

of 901nq torward .hitt., the bW:'CSen of prOOf do•• not. It always

r ...ina on the party ¥bo.. duty it i. to ••tablieb a partiCUlar

fact. BaplQll. Y' 'tnnlx1YIDia El.ctric CQ., 54 'a. POC 521, 530

(1980).

- 8 -
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In tac1:, ~o shitt the burden of qoinq torward, the

p.rty with ~he burden ot proof must pre.ent a prima facie case in

support ot its claims. Wh.n a prima f.eie cas. has been

.st.blished, the burden of going forward shifts. A prima taeie

case, however, is insufticient to win it the opponent produce.

,vidence'which 1. coequal to ~hat produc,d by the p.rty with the

burden ot proof. 'lplo;le, 54 Pa, PUC at 530,

The supreme Court h.. .1.0 determined that the party
,'.. .

with the burden of proof aust do more than just establish a prima

facie c.... The party with the burden ot proot must meet that

burden with evidence Which prove. its c.use of action of sueh

weight a. to preclude all reasonable inferenc.s to the contrary.

In the ea•• ot a claim of overbill!nq by a utility customer, the

Supre., Court stated:

Wherea. a liti,an~ establishe. a prima facie
ca.e by producin, enou9h'evidenca to .upport
a cau•• ot action, the burden of p~oof i ••et
When the elaent.a of that cau.. of aet.ion are
proven vith .~t.ntial evidence which
enable. the party a••ertln9 the cau.e of
action to prevail, preclu4in; all rea.onable
infuollnce. to the conuary, [Citations
omitted. ]

lurl••on v. ". r.p. e., 501 P.. 433, 437, 411 A.24 1234, 123 '5

(1983). .' .
Thua, BA-PA'~.bear. the bUrden of e.ta!)11.hin; fact.

nec•••ary to .upport the required fin4in,. by' .ubstantial

.v1denc••

- , -

JUL-31-9B FRI 10:0B AM 1 90B 204 1749 P, 13



tv. IA-PA'. ea".
BA-PA t • arqument 1. support of 1t.. p.tit.ion is s.t

forth succinctly at pag•• 1 through 4 at its main bri.t:

Chapt.r 30 of the P\U)lic ut.ility 004.
p.rmit. comp.titiv. cla•• itleation "ot a
~.l.co..unication. s.rvic. or bu.in•••
activity" wh.r. th.rl is suffici.nt .vid.nc.
of: th. .as. of aUk.t .ntry, ~. pr•••nc.
and viability of comp.titor. (inclu41nCJ
.uk.t. .bar••) , the ability of tbo••
coap.t.it.or. to off.r the ••rvic. or ac~iv1ty

at comp.titiv. pric.s, t.ra. and condi~ion.,

.nd the availability ot like or suetitut•
••rvic.. or activiti.. ar.,· available
throuqhout the r.levant 9'0CJrlphic ar.a. Th.
bU.in... t.l.communication. ..rk.t in
P.nnsylvania today •••tS all th••• crit.ria 
in tact, the qrowth of coapet1tion in thi.
aark.t i. .xplosiv. and continu.. to
accel.rate. .. B.ll Atlantic - P.nnsYlvania,
Inc.'. ("SA-PA") p.tition .hould therefore be
9rant.c!.

Chapt.r 30 r.moved the l.qal barrier. to
.ntry int.o the 10cIl ,xchanq. aark.t, ancl, by
expeclitiously· impl...ntin9 th. loc.l
co.,etition provi.ions of the f.deral
'f.l.co_eic.tion. Act., th. Coai••lon ha.
r ..oved ~. laat .19ftitlcant ,.conoaic
barrier. to .ntry. Aa a r ••ult, th. pace of
coape~i~ion tor all ~.leco.aun1cation•
• ervic•• -- but particularly in the· provision
of bU.in••• t.leccmaunic.t.10M ••n1ce. -
ha. accel.rated draa.tic.lly 1ft t.~ ot
coapetitor.' ,eotraph1c pr.e.nce and rat. ot
.ark.t abare growth.

Virtually all (94t) bu.in... ace•••
lin•• in &A-PA's s.rvice territory ar••erved
~ a v1re ceftt..r wher. at l.a.t one local
cOIIpet.itor !~ pr••ent. Three quarter. ("')
are ••rv.d by wire c.nt.r. wher. a
f.cilitie.-ba.ed coapet.itor ie located. Tbu.,
BA-PA t • eo.p.~it.or. are pr•••nt tbrou9hou~

the geo;raphic ar.a wher. bU.in... cu.taaera
ar. found. Th. rapid qrovth of co.,.t1tion
1. al.o r.tle~.4 in the incr••••• 1ft the
ainut.. of use BA-P~ h.. .xchaft9lcS wi~
c:r..IC., .nc! the re.oleS 11n•• , unwncllecl loop.,
and port.1S nWD.ber. BA-PA ha.. providecl to
CLZC.. In fact, every quantitatj,ye ••••un

- 10 -
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ot competitive activity presented in this
ca.. shovs dr.m.tie, deuble-dl~it grovtn
.ince this 'etition was file<1 la~e in 1997.
8A-PA's competitors are thrivinq by pursuinq
a strategy of ot:erinq comprehensive packages
of ~elecommunica~ions services to busine••
customers. This permi1:8 them to make the
most of tvo advantaqes they have ever SA-PAt
First, they can oftel' pricinq plans that are
tailored to customers' needs--di.ceunt8 ba.ed
on a,;reqate revenue or "tre.~ local callinq,
for example. Second, they can enhance their
offerings by includinq service. SA-PA is not
permitted t.o otfer, such a. interLAl'A and
wirele•• services.

Large, medium,' and even baller-sized
busine•• customers (tho•• Who spend $10,000
annually on local eXChange, intraLAT" toll,

.and special service.) have access to
competitive "one-stop-shopping" alternatives
throughout BA·PA's service territory, and
have tor lDany years. But the competitive
activity i. not limited to these cu.tomers.
competitors are providinq competitive
telecommunications packages to smaller
bu.ine••es as well. [IIG%' eLIC 'IOrRII!aRY]

Th. pr••ence of competitors in nearly
evary vire center ••rvin, busin••• custamer.,
their viability as de.onstrated by the robust
qrowth in the ir market share., their ace•••
to unbun4led network el••ents, their ability
to purcha.e SA-PA services at a di.count tor
r ...l. to ac;qr.q.~.d cu.toaer., ~he

coapetitivene.. ot their .ervice packa,e.,
and. customer.' incre.sing daand for "one
stop-shoppinC;" and tailored 4i.coun~., taken
tOCJetber, .ensure t.hat competition vill
constrain lA-PAts ability t.o rai•• pric•• for
busine.. telecommunica~lon. .ervice abOve
market levels

Oe.pit. the for.901ng evidenc. of
co.pe~ition, the existence (if no~ the
SUfficiency) of which is lar,ely undisputed,
SA-PAt. competitors alleq. that a variety ot
condition. constitute insurmountable
"barriers to entry" Which prevent cue. from

- 11 ..
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compatinc; effectively with BA-PA. H~waver,

none of th••e purported "~arrier." .moW'\~ to
anythinq more than in~onv.ni.nces or tne
result of what can only be described as
dilinqenu~us requlatory p~sturin9. Moreover,
~e competitors' protests that the ~.tacle5

t.o entry are inluraounta~l. cannot be
reconciled with the explosive c;roW'th in the
market share. of c: to:.-s lik. ..X» y .

In addition t~ demonstratinq that the
prevision ~f buslne.. telecommunication•
• ervice qualities for ,'. competitive
cla.sification, SA-PA ha. shovn that its
provision of ~usiness services complies with
the competitive safequar4s and other
requirement. ~t Chapter 30. The only serious
dispute relates to the level at which the
imputation analysis .houl~ be pertormed. Both
lA-Pl.'. and AT'T'. economic experts &9re.d,
however, that imputation should be applied at
the saa. market level that the cQap.titive
analysis occurs-her.,. all busin•••
telecommunications service provided
throuqhout SA-PA'I service t.rritory.
Imposin9 taFutation at a more dis.99%.9a~. or
qeographically-partitione4 level will
incr•••• distortions inherent 1n Chapter 30's
imputation s~andard, reduce IA·PA'a a.~ility

to coaF.te en the b.si. of Fric., and thus
deprive busin.s. custom.rs of the full
benetits of competition.

The record convincingly deaonstrat.s
that competition in the ~usin.ss

telecommunications market is fully entrenched
:.~ 'ar.ns1l"vania, At all custo••r a1z.. and
all geographic areas. Granting IA-PA's
'etition would turther . unleash the
coapetlt.ive'pre••ure n.cessary to enaure that
the full' benetits ot caapet1tion ~re
available to all bu. in••• custoa.rl. !A-PA'.
Petition should therefore be vranted.
(Footnote. omittec:l; emphaais in the
original. )

The major pre.i•• of SA-PA'. arquaent. 1. that certain

statistics show that there is viable competition for all kinds ot
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